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ABSTRACT 

No modern economy can run without loans and credit, and the main 

channels of macro financing in today’s market are banks and other cognate 

financial institutions. Lending money becomes a risky enterprise if, in case 

of debtor default, there is no speedy and trustworthy system in place to 

ensure recovery of the loan and lack of trust in the recovery system can have 

paralysing effects on the economy. The legislators in Pakistan have shown 

keen awareness of this since the late 1970’s, when specific norms were 

introduced to make fast track recovery avenues available to creditors. This 

article analyses the latest legislative developments in the field, in the light of 

all relevant case law. It expounds present provisions regulating the creation 

and jurisdiction of banking courts, the filing and defending of cases and 

appeals before them and enforcement of their decisions. Finally, the paper 

makes an appraisal of Pakistan’s existing recovery laws and suggests 

measures for their effective implementation. 
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INTRODUCTION 

Before 1978, cases for banking loans were under the jurisdiction of 

ordinary civil courts under the Code of Civil Procedure (CPC), 1908. 

However, in 1978, a special law, the Banking Companies (Recovery of 

Loans) Ordinance of 1978 was promulgated which provided special 

procedure for speedy recovery of bank loans through special forum. The 

said law was then repealed, and it was re-enacted through the Banking 

Companies (Recovery of Loans) Ordinance of 1979, which was later 

replaced by the Banking Tribunals Ordinance of 1984. In the 1990’s, the 

Banking Tribunals Ordinance, 1984 had already become obsolete and fresh 

legislation was introduced in the form of the Banking Companies (Recovery 

of Loans, Advances, Credits and Finances) Act, 1997, which was also 

repealed and replaced with the present statute i.e. Financial Institutions 

(Recovery of Finances) Ordinance, 2001 (the ‘Recovery Ordinance’). In 

2013, the Supreme Court of Pakistan declared Section 15 of the Recovery 

Ordinance to be in violation of Articles 3, 10A and 24 of the Constitution of 

Pakistan.1 Consequently, the Financial Institutions (Recovery of Finances) 

(Amendment) Act of 2016 (the ‘Recovery Amendment Act’) was introduced 

which, apart from inserting a new section in lieu of the quashed one, made 

amendments to other portions of the Recovery Ordinance. The Financial 

Institutions (Recovery of Finances) Rules, 2018 (the ‘Recovery Rules’) are 

the latest statutory spin-off in the matter, promulgated by the Federal 

Government using the new powers vested on it by the modified version of 

Section 15 inserted by the Recovery Amendment Act. The last two 

provisions will be duly examined below,2 while considering relevant 

sections of the Recovery Ordinance, which remains the main legislation on 

all banking recovery matters. Its primary object is to provide remedies to 

‘financial institutions’ for expeditious recovery of their outstanding loans in 

case of any dispute related to ‘finance’ by adopting a special procedure 

through the ‘Banking Court’.3 The words financial institution, finance and 

Banking Court are used with the same meaning as in the Recovery 

Ordinance. 

 

  

                                                      
1PLD 2014 SC 283. 
2Infra paragraph 9.1. 
3Section 2 as amended by the Recovery Amendment Act, section 2. All Sections 

quoted in this article refer to the Recovery Ordinance unless differently stated.  



156 Pakistan Law Review [Vol: IX 

I. 

ESTABLISHMENT AND JURISDICTION OF BANKING COURTS 

A Banking Court is defined as one established by the Federal 

Government under the Recovery Ordinance, for cases in which the claim 

does not exceed a hundred million rupees, or for trying criminal offences 

under the Ordinance,4 or as the High Court for cases in which the claim 

exceeds the limit of one hundred million.5 The Federal Government is 

empowered to establish as many Banking Courts in a district as it deems 

necessary. It shall appoint a judge for each court and, whenever there is 

more than one court in any district, it shall specify the territorial limitations 

of their respective jurisdictions.6 A banking court judge must currently be, 

have been or qualified to be a District Judge.7  

The Recovery Ordinance states that ‘…no Court other than a 

Banking Court shall have or exercise any jurisdiction with respect to any 

matter to which the jurisdiction of a Banking Court extends under this 

Ordinance’.8 This provision has been interpreted by the Supreme Court of 

Pakistan as conferring exclusive jurisdiction to Banking Courts over all 

disputes in relation to any financial facilities availed by the customers (as 

defined under the Recovery Ordinance) from any financial institution, to the 

exclusion  of banking offences courts, criminal courts and the Federal 

Investigation Agency.9 This decision of the apex court has brought an end to 

a previous common practice where the Banks used to lodge First 

Information Reports (‘FIR’) against their defaulted customers upon the 

dishonouring of post-dated cheques deposited by the customers at the time 

of availing loans. This created great pressure on the customer in case of 

defaults as they were likely to face criminal proceedings under sec. 489-F of 

the Code of Criminal Procedure along with civil recovery proceedings under 

the Recovery Ordinance.  This judgment of the Supreme Court deserves 

some analysis. The constitutional principles of equality before the law 

                                                      
4S. 2(b)(i) as amended by the Recovery Amendment Act, section 2(a). 
5S. 2(b)(ii). 
6S. 5(1). The number of Banking Courts per district depends on the territorial 

dimensions of the district and on the volume of banking cases: e.g., Lahore has got 

seven functioning banking courts, whereas Multan has got three. 
7S. 5(4) as amended by Recovery Amendment Act, section 3(a). 
8S. 7(4), (5). 
92017 CLD 1198. ‘The Special Courts under the Offences in Respect of Banks 

(Special Courts) Ordinance, 1984 (the ORBO), the ordinary criminal courts under 

the Code and the Agency under the Act, 1974, read with the Ordinance, 1962 would 

have no jurisdiction in the matter’. 
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(Article 25) and the right to be dealt with in accordance with the law 

(Article 4) were given priority over the right of financial institutes to 

speedily recover their loans. This affects the likelihood of getting loans by 

future customers, and is arguably indirectly affecting their freedom of trade, 

protected by Article 18 of the Constitution of Pakistan. The Court had to 

choose and gave priority to those legal values which were directly under 

threat in the case. It is argued however, that the conflict could have been 

solved without moving the Supreme Court, by considering that the Recovery 

Ordinance is a special law and therefore prevails over general law.10 

Therefore the Banks filing FIRs under the Code of Criminal Procedure, 

1898 and the applicability of the Federal Investigation Agency Act, 1974 

could have been barred by lower courts by applying the principle of 

speciality, without the need to explore their constitutional soundness. The 

other provision mentioned under which Banks could sue defaulters, the 

Offences in Respect of Banks (Special Courts) Ordinance of 1984 (ORBO) 

is also a special law, but is less specific than the Recovery Ordinance 

because the former deals with all offences in respect of Banks, whereas the 

latter covers specifically ‘recovery’ related crimes. Even if this plain line of 

argument was not accepted, any remaining doubt could be solved by 

applying the principle of temporality, according to which whenever two 

conflicting legislative provisions emanate from hierarchically equal sources, 

a posterior law derogates the previous.11 The rule becomes operative when 

the later statute either expressly repeals the previous or when the later 

provision is manifestly repugnant to the earlier one.12 It could be argued that 

the Recovery Ordinance provisions conferring jurisdiction upon the Banking 

Courts on all matters related to recovery covered by the Ordinance, are 

manifestly repugnant to the ORBO provisions insofar as all legal systems of 

the world frown upon concurrent jurisdiction. A further confirmation of the 

special nature of the Recovery Ordinance was given by the Supreme Court 

itself, when at the end of its judgment it conceded that the jurisdiction of 

banking courts is limited to cases covered by the Recovery Ordinance. 

Offences not covered by the Recovery Ordinance would still fall under the 

provisions of Offences in Respect of Banks (Special Courts) Ordinance, 

1984.13  

                                                      
10Lex specialis derogat legi generali. 
11Lex posterior derogat legi priori. 
12Black's Law Dictionary: 2nd Edition, Broom, Max. 29, Mackeld. Bom. Law, § 7, 
13Hasnaat Malik, SC restrains banks from filing FIRs against customers, The 

Express Tribune, 15 May 2017, https://tribune.com.pk/story/1410542/sc-restrains-

banks-filing-firs-customers/. 
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A final note should be made for cases in which the claim exceeds 

the amount of one hundred million rupees, and where jurisdiction is given to 

the High Court as the competent Banking Court according to the Recovery 

Ordinance provisions. The jurisdiction given by the law in this specific case 

is original, which means that the judge hearing the case shall act as a 

banking court in its original capacity, and not as a judge of the High Court 

in its original civil jurisdiction.14 

 

 

 

 

II. 

FORMALITIES FOR FILING CLAIM IN BANKING COURTS 

A Financial Institution can file a suit for recovery of its outstanding 

amounts against a customer by presenting plaint in the Banking Court 

through a person authorized by the financial institution in this behalf, 

provided the plaint is verified by such person. However, if the plaint is 

signed and verified by the Branch Manager of that Financial Institution there 

would be no need of any authorisation in favour of the Branch Manager, as 

the Recovery Ordinance itself empowers the Branch Manager for filing suits 

on behalf of its Financial Institution. 

The Recovery Ordinance requires that the plaint should be 

accompanied by a statement duly certified under the Banker’s Book 

Evidence Act, 1981. It is further required that copies of all other documents 

relating to grant of the financial facilities should also be filed. In other 

words, the suit should be supported fully by a statement of account and all 

supportive documents. It is also required under the Recovery Ordinance that 

the following particulars should be specifically stated in the plaint:15 

a) The amount of finance availed by the customer from the financial 

institution. 

b) The amount paid by the customer to the financial institution and the 

dates of payment; and  

                                                      
14Qaiser Javed Mian, Features of Financial Institutions (Recovery Of Finance) 

Ordinance (2001), Punjab Judicial Academy, www.pja.gov.pk/system/files/Features 

_of_Financial_Institutions_%28Recovery_of_Finance%29_Ordinance_2001.pdf. 
15S. 9(3). 
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c) The amount of finance and other documents relating to finance 

payable by the customer to the financial institution up to the date of 

the suit.  

 In order to constitute a duly certified copy regarding entries in the 

books of a Banker, the Statement of Account must bear a Certificate stating 

that ‘it is true copy of such entry and such entry is contained in one of the 

ordinary books of the bank. It was made in the usual and ordinary course of 

business. Such book is still in the custody of the bank’ and in addition to 

that it must be dated and subscribed by the principal accountant or manager 

of the bank along with their names and designations.16 In a recent judgment 

the court has held that computer generated statements do not require any 

signature or certification.17 

 

 

 

 

III. 

LIMITATION FOR FILING RECOVERY CLAIMS IN BANKING 

COURTS 

Ordinarily a suit of recovery has to be filed in the Banking Court 

within three years of default of the customer.18 However, the Lahore High 

Court has declared that if the recovery suit is sought against mortgaged 

properties then the limitation for filing is twelve years from the date of 

default.19 

The Lahore High Court in the case Tariq Shahbaz Chaudhry v. 

Bank of Punjab, clarified the operation of time barring rules in case of suit 

filed against a guarantor. The appellant in the case claimed that limitation 

against a guarantor expires with the expiry of limitation period against the 

customer. However, the court clarified that the limitation against the 

guarantors who had furnished their personal guarantees to the financial 

institution when the customer availed any finances, would run from the date 

                                                      
16Banker’s Book Evidence Act (1891) section 2(8). 
172017 CLD 552. 
18S. 24(1) makes the provisions of the Limitation Act (1908) applicable to suits files 

under the Recovery Ordinance. 
19Id. s. 132 as interpreted by the Lahore High Court in Silk Bank Limited v Al-Khan 

Constructions Company (PVT) 2017 CLD 496. 
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of calling of the guarantees, and not automatically on the customer’s 

default.20  

 

 

 

 

IV. 

FORMALITIES FOR A CUSTOMER WHO INTENDS TO DEFEND 

THE SUIT 

Before enactment of special recovery laws for banks, under ordinary 

civil procedure rules, defendants were entitled to defend suits and produce 

evidence in their defence, while the financial institution was bound to 

produce evidence in support of its claim. However, under the Recovery 

Ordinance, a different procedure was introduced, according to which a 

customer has to file an application for leave to defend21 (also called Petition 

for Leave to Appear, abbreviated as ‘PLA’22) to obtain leave of the Court 

first to defend the suit. PLA shall contain a summary of the substantial 

questions of law as well as fact in respect of which, in the opinion of the 

defendant, evidence needs to be recorded.23  A PLA has to be moved in the 

Court within 30 days from the date of service of a notice regarding the suit 

having been filed.24 The notice is served either through officials of the 

Court, or registered post, or courier service, or publication in the press. The 

Lahore High Court in the case Abdul Sattar v. The Bank of Punjab has 

confirmed that, according to the clear wording of the Recovery Ordinance, 

the service notice is to be considered as validly served if any one of these 

above mentioned ways is used and that, in case of multiple attempts, the 

time of 30 days for filing PLA starts from the date of first valid service.25  

Section 9(3) of the Recovery Ordinance imposes a condition on the 

financial institution to give details of finances as per its records in its plaint 

and a similar provision, Section 10(4), imposes on the customers the burden 

to give details of their finances and clearly mention them in their PLA. The 

                                                      
202004 CLD 207. 
21S. 10(1). 
22Qaiser Javed Mian, Banking Recovery Law: Financial Institutions (Recovery of 

Finances) Ordinance, 2001, Punjab Judicial Academy, www.pja.gov.pk/system/ 

files/BANKING_RECOVERY_LAW_0.pdf. 
23S. 10(3). 
24S. 10(2). 
252017 CLD 1247. 
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following information is required to be furnished in tabular form in the 

customer’s PLA:26 

a) The amount of finance availed by the customer from the financial 

institution, the amounts paid by the customer to the financial 

institution and the dates of payments; 

b) The amount of finance and other amounts relating to the finance 

payable by the customer to the financial institution up to the date of 

institution of the suit; and  

c) The amount, if any, which the customer disputes as payable to the 

financial institution and facts in support thereof.   

Although Section 9(3) and Section 10(4) of the Recovery Ordinance 

may seem very similar, there is a substantial difference between them. 

Section 9(3) is directory in nature whereas the conditions imposed under 

Section 10(4) are mandatory. Failure to submit the requisite information or 

giving any materially incorrect information will result in loss of the right to 

defend the suit, and in a penalty of not less than five per cent of the amount 

of the claim, unless the defendant can prove the mistake was made in good 

faith.27 

 

 

 

 

V. 

PROCEDURE BEFORE THE BANKING COURTS UPON RECEIPT 

OF PLA 

Once a customer has filed their PLA in the Court, the plaintiff 

financial institution is given the opportunity to rebut the assertions made in 

it through filing a replication before the court.  

If the Plaintiff files any additional document with the replication 

after filing the plaint, leave can be granted to the Defendants,28 unless the 

additional documents are nothing but clarifying the existing made in the 

plaint, in which case leave will be granted on the merit of the customer’s 

assertions.29 

                                                      
26S. 10(4). 
27S. 10(5) as inserted by the Recovery (Amendment) Act (2016). 
282009 CLD 1195. 
292017 CLD 1285. 
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If the customer has failed to file PLA in the court or if the court is 

not satisfied with the grounds taken in the PLA, a decree would follow 

unless the Court, in its own discretion, requires further materials from the 

financial institution in support of its claim in the interest of justice.30    

In case leave to defend is granted to the customer, the Court also has 

the power to pass an interim decree to the extent that the court might be of 

the view that the claim was, prima facie, established. This decree may be 

modified until a final decree is passed.31  

While passing a decree, the Court is required to award cost of funds 

to the financial institution from the date when the Customer defaulted as 

permitted under Section 3 of the Recovery Ordinance. The cost of funds 

would be at the rate certified by the State Bank of Pakistan.32  

Once a decree has been passed by the court, the same may be 

executed through the process of the Court or by the financial institution 

itself without intervention of the Court. In case of private execution, 

accounts have to be filed in the Court.33 The Courts can grant leave to the 

defendants either unconditionally or they may also attach condition on the 

defendant for granting leave to him.34 

 

 

 

 

VI. 

REMEDIES FOR FINANCIAL INSTITUTIONS BEFORE THE 

COURT’S DECREE 

When the suit is for recovery of an amount for which security had 

been provided, or is regarding any claim based on a finance lease, the Court, 

to prevent the relevant property being used in a manner that might prejudice 

the security or the property of the financial institution, may issue and order 

to:  

a) restrain the customer and any other concerned person from 

transferring, alienating, parting with possession or otherwise 

                                                      
30S. 10(1), (11). 
31S. 11. 
32S. 3(1) and (2). 
33S. 19. 
342016 CLD 62. 
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encumbering, charging, disposing of or dealing with the property in 

any manner; 

b) attach such property; 

c) transfer possession of such property to the financial institution; or 

d) appoint one or more Receivers of such property on such terms and 

conditions as it may deem fit. 

The above-mentioned order may also be passed regarding property 

that might be held in the name of some other person but belongs to the 

customer.  

In cases where a customer has obtained property through a finance 

lease or has entered into an agreement with the financial institution 

authorizing it to take possession of the property without filing a suit, the 

financial institution may, at its discretion: 

a) directly recover the same if the property is movable; or 

b) file a suit and the Banking Court may pass an order at any time, 

either authorizing the financial institution to recover the property 

directly or with the assistance of the Court.35 

 

 

 

 

VII. 

ENFORCEMENT OF JUDGMENT/DECREES OF BANKING 

COURTS 

 

A. Sale of Secured Assets 

The assets secured by way of mortgage, pledge and hypothecation 

can be put to public auction through intervention of the banking court. 

Section 15 of the Recovery Ordinance gave powers to financial institutions 

to sell out the mortgaged properties privately without intervention of the 

court after duly serving notices to the defaulted customer. The said 

provision of the Recovery Ordinance was declared ultra vires by the 

Honourable Supreme Court of Pakistan through its Judgment in National 

Bank of Pakistan vs. SAF Textile Mills Ltd etc. as the Court held that in 

banking debt recovery cases, a bank is also a party to that particular case and 

                                                      
35S. 16. 
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therefore determination of outstanding liabilities towards the customer by 

the bank itself cannot be considered as fair. The  principle of  nemo iudex in 

causa sua (no-one should be judge in his own case) was seen as being 

infringed by section 15 of the Recovery Ordinance, and this constituted a 

breach of the right to a fair trial protected by Article 10A of the Constitution 

of Pakistan.36 Moreover, as discussed above,37 the provision was declared to 

be unconstitutional on two more grounds, namely.  being in violation of the 

constitutional prohibition of exploitation38 and the protection of property 

rights.39 The Recovery Amendment Act modified section 15 and granted 

additional powers40 to the Federal Government to enact rules in the matter. 

Pursuant to that, the Federal Government has recently framed rules, the 

Recovery Rules, which provide a complete mechanism to deal with the 

determination of outstanding liabilities of defaulted customers through an 

independent chartered accountant. The independent assessor’s expenses are 

initially borne by the financial institution but will be later adjusted from the 

outstanding liabilities of the customer, after impartial determination by the 

same assessing entity.41 

 

B. Attachments of Personal Assets  

Enforcement of judgments for satisfaction of outstanding decretal 

amounts can be done against judgment-debtors, which might include the 

principal borrower and the guarantors. In case of default, guarantors are 

equally liable for the default committed by the customer and they cannot ask 

the Bank to avail all remedies against the customer/principal borrower.42 

However, personal assets of mortgagors who had secured debts of third 

parties by way of mortgage only and had not furnished any personal 

guarantee cannot be attached for satisfaction of the decrees. On the other 

                                                      
36PLD 2014 SC 283. 
37Supra Introduction. 
38Constitution of Pakistan, 1973, Article 3. 
39Id. Article 24. 
40Recovery (Amendment) Act, 2016, Section 15(5). 
41Financial Institutions (Recovery of Finances) Rules, 2018, paragraphs (a),(b) and 

(c) as reported by Izaan, Procedure issued for sale of mortgaged property by 

financial institutions in recovery from borrower, PKRevenue, 4 Oct 2018,  

https://www.pkrevenue.com/money-banking/procedure-issued-for-sale-of-mortga 

ged-property-by-financial-institutions-in-recovery-from-borrowers/. 
422005 SCMR 72. 
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hand, if a borrower dies, his or her property can be attached and legal heirs 

would be bound by that attachment.43 

 

C. Arrest of Judgment-Debtors 

If the assets of the judgment debtors are not traceable by the Decree 

holders, the only remedy available to them is to seek the arrest and detention 

of the judgment-debtors by filing an application before the banking court, 
under the relevant provisions of CPC discussed below.44 

 

 

 

 

VIII. 

REMEDIES AGAINST THE DECREE PASSED BY A BANKING 

COURT 

Either party aggrieved with the final order of the Banking Court can 

file its appeal within 30 days. If the final order/judgment is passed by the 

Banking Court, appeal lies before a Single Bench of High Court and if the 

final order/judgment is passed by the High Court (in its banking 

jurisdiction), appeal lies before a Division Bench of the concerned High 

Court.45 However, the Appellant cannot raise any new plea in the appeal 

which he failed to take at the leave stage.46 

In case the Court of Appeal grants a stay against execution of the 

decree when an appeal is filed against a decree, the customer would be 

required to deposit in cash the amount of the decree or if the Court so 

allows, to furnish security for satisfaction of the decree. However, any order 

of stay of execution cannot be granted for a period longer than six months 

and automatically lapses on expiry of such period.47  

For ex parte judgment against the defendants, they or a third party 

may apply before the banking court for setting aside the decree within 21 

                                                      
432018 CLD 282. 
44Infra paragraph 10.  
45S. 22. 
462017 CLD 873. 
47S. 22(7). 



166 Pakistan Law Review [Vol: IX 

days of the decree or, if the summons was not duly served, from the moment 

they acquire knowledge of the decree.48 

 

 

 

 

IX. 

DISCREPANCIES IN BANKS’ CASES WHICH COULD LEAD TO 

GRANTING OF LEAVE TO CUSTOMER 

The plaintiff in banking recovery trials must present an open and 

shut case before the Court to avoid leave being granted to the defendant, and 

this is achieved by avoiding fatal discrepancies. Examples of some of the 

most common discrepancies in financial institutions’ suits or claims, which 

could lead to granting of leave to appear to the customer are as follows: 

 a) Objections regarding Authorisation for Suit Filing 

Suit has been filed by someone who has not been authorised to 

institute the suit on behalf of the Bank or the power of attorney confirming 

his authorisation has not been attached with the plaint. 

b) Non-filing of Important Facility/Security Documents 

Banks may fail to attach all necessary documents with the plaint: 

e.g., all chain documents relating to facilities which are subject to renewal 

from time to time together with last renewal are not attached with the plaint. 

c) Discrepancies regarding Statements of Accounts 

The attached statements of accounts are incomplete or not showing 

a clear picture of the accounts of the customers. It may happen that 

according to the narration of entries, funds have been transferred to some 

other account, which has not been attached with the plaint. 

d) Non-Attestation of Documents 

The finance/security documents are not witnessed properly or the 

spaces for such attestation are blank. 

                                                      
48S. 12. 
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e) Non-filing of Audited Financials of the Defaulted Customer. 

When a financial institution intends to file a recovery suit against 

any private or public limited liability company, it should attach audited 

financials of the defendant, so the availing of financial facilities could be 

proved from them, thus making it impossible for the customer to deny the 

liabilities.49 

f) Time Barred Claim 

If the financial institutions’ claims are not filed within the statutory 

period, that can also be fatal.  

g) Non-corroboration of Documents 

Sometimes, the financial institutions file their claims in haste to 

avoid expiry of the limitation period and they attach documents with the suit 

without proper examination. In many cases, financial institutions’ 

documents are not corroborating each other to establish an undisputed claim. 

 

 

 

 

X. 

SOME RELEVANT PROVISIONS OF THE CODE OF CIVIL 

PROCEDURE, 1908 (CPC) 

Section 7 of the Recovery Ordinance stipulates that the banking 

court, in the exercise of its civil jurisdiction, shall have all powers otherwise 

available to a civil court under CPC. By virtue of the said provision, the 

banking court is bound to follow the procedure as provided in the Recovery 

Ordinance, however where it is silent, the procedure provided in CPC shall 

apply.  

Due to this, in addition to the remedies specifically provided under 

the Recovery Ordinance there are also other remedies available to a 

financial institution under the general laws as well. It can ask the court, to 

attach the property against which execution is to be levied for its sale. The 

legal effect of an attachment is that any private transfer or delivery of the 

                                                      
492018 CLD 199. 
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attached property or creation of any interest therein becomes void as against 

all claims that are enforceable under the attachment.50 

It may be noted that an attachment earlier in time does not create 

any priority with regards to the right to have a decree satisfied over an 

attachment later in time. Where assets are held by a court and more persons 

than one have, before the receipt of such assets, made application to the 

court for execution of decree or payment of money passed against the same 

judgment, the debtor and others who have not obtained satisfaction of such 

claim, have a right to rateable distribution of such assets.51 

The following types of property are liable to attachment and sale in 

execution of a decree: lands, houses or other buildings, goods, money, 

banknotes, cheques, bills of exchange, hundis, promissory notes, 

government securities, bonds or other securities for money, debts, shares in 

corporation and (subject to certain exceptions) all other saleable property, 

movable or immovable, belonging to the judgment-debtor, or over which, or 

the profits of which, he has a disposing power which he may exercise for his 

own benefit, whether the same be held in the name of the judgment-debtor, 

or by another person in trust for him or on his behalf.52  Under the CPC 

where a suit has been filed, and the Court is satisfied that the defendant, 

with the intent to obstruct or delay execution of a decree against him: 

a) is about to dispose of whole or any part of the property; 

b) is about to remove the whole or any part of his property, from the 

local limits of the jurisdiction of the Court; 

the Court may require the defendant to furnish security sufficient to satisfy 

the decree.  

The Court, under CPC, also has the power to order arrest of the 

defendant and seek security from him. Where the Court is satisfied that the 

defendant: 

a) with intent to delay the plaintiff, or to avoid any process of the 

Court or to obstruct or delay the execution of any decree that may 

be passed against him, 

i. has absconded or left the local limits of the jurisdiction of the Court, 

or 

ii. is about to abscond or leave the local limits of the jurisdiction of the 

Court, or  

                                                      
50CPC, s. 64. 
51Id. s. 73. 
52Id. s. 60. 
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iii. has disposed of or removed from the local limits of the jurisdiction 

of the Court his property or any part thereof, or 

b) that the defendant is about to leave Pakistan under circumstances 

affording reasonable probability that the plaintiff will or may 

thereby be obstructed or delayed in the execution of any decree that 

may be passed against the defendant in the suit, 

the Court may issue a warrant to arrest the defendant and bring him before 

the Court to show cause why he should not furnish security for appearance. 

The CPC provides various modes for execution of the decree.  In 

addition to the power to bring to sale any movable or immovable property of 

the judgment-debtor, the Court may order their arrest or detention in prison, 

where it is satisfied: 

a) that the judgment-debtor, with the object or effect of obstructing or 

delaying the execution of the decree, -- 

i. is likely to abscond or leave the local limits of the 

jurisdiction of the Court, or 

ii. has, after the institution of the suit in which the decree was 

passed, dishonestly transferred concealed or removed any 

part of his property, or committed any other act of bad faith 

in relation to his property; or  

b) that the judgment-debtor has, or has had since the date of the decree, 

the means to pay the amount of the decree or some substantial part 

thereof and refuses or neglects or has refused or neglected to pay the 

same, or  

c) that the decree is for a sum for which the judgment-debtor was 

bound in a fiduciary capacity to account.  

The Court may also appoint a Receiver over the assets of judgment-

debtors. The Court can also pass a garnishee order, which means that a 

Court may order a third party who owes money to the judgment-debtor or 

holds any money on his behalf to pay that money to the decree holder.  

If a Bank does not have any information about the assets of a 

judgment-debtor, the Court has the power to summon the judgment-debtors 

and order disclosure to the Court of their assets.  

Where a decree is for the payment of money the decree holder may 

apply to the Court for an order that- 

a) the judgment-debtor, or 

b) in the case of a corporation, any officer thereof, or  

c) any other person, be orally examined as to whether any or what 

debts are owing to the judgment-debtor and whether the judgment-
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debtor has any and what other property or means of satisfying the 

decree; and the Court may make an order for the attendance and 

examination of such judgment-debtor or officer or other person, and 

for the production of any books or documents.53  

The Court may, on the application of any party to a suit and on such 

terms as it thinks fit: 

a) make an order for the detention, preservation or inspection of any 

property which is the subject matter of such suit or regarding which 

any question may arise therein; 

b) for all or any of the purposes aforesaid authorize any person to enter 

upon or into any land or building in the possession of any other 

party to such suit; and 

c) for all or any of the purposes aforesaid, authorize any samples to be 

taken or any observation to be made or experiment to be tried, 

which may seem necessary or expedient for the purpose of 

obtaining full information or evidence.54 

Where it appears to the Court to be just and convenient, the Court 

may by order: 

a) appoint a receiver of any property, whether before or after decree; 

b) remove any person from the possession or custody of the property; 

c) commit the same to the possession, custody or management of the 

receiver; and 

d) confer upon the receiver all such powers as to bringing and 

defending suits and for the realization, management, protection, 

preservation and improvement of the property the collection of the 

rents and profits thereof, the application and disposal of such rents 

and profits, and the execution of documents as the owner himself 

has or such of those powers as the Court thinks fit.55 

Once a suit has been filed, the Financial Institutions would be 

entitled to seek restraining orders against the customer if there is a danger of 

any damage or injury being caused by the customer to the property that has 

been secured in favour of the Financial Institution.56 

  

                                                      
53Id. s. 41. 
54Id. Order 39, Rule 7. 
55Id. Order 40, Rule 1. 
56Id. Order 39. 



2018] Banking Recovery Law in Pakistan  171 

 

 

XI. 

PRACTICAL DIFFICULTIES & SUGGESTED MEASURES 

The Recovery Ordinance aims at providing speedy remedies to 

financial institutions in case of customers’ default. The Courts in Pakistan, 

however, seem unable to dispose of cases at sufficient pace and the backlog 

of banking case is mounting.57  

There are almost twenty banking courts in Punjab, in addition to 

different special benches of High Court exercising banking jurisdiction. 

Unfortunately, these courts are not able to give speedy justice to financial 

institutions as per the spirit of the Recovery Ordinance. The primary remedy 

to this standstill is the need to ensure that banking courts are putting their 

best efforts towards avoiding delays. To achieve this the Recovery 

Ordinance was amended in 2016 and a new provision was introduced 

imposing a duty on all banking court judges to quarterly report to the Chief 

Justice of the High Court of the Province where the banking court is situated 

on the number of cases filed, heard and disposed of during the previous 

three months.58 Notwithstanding this laudable effort by the legislator, it is 

unlikely that the monitoring powers conferred to the High Court Chief 

Justices will be sufficient to solve the problems of delay. 

There are in fact many other different factors that play a concurrent 

role in causing delay. A prominent one is that the counsels who appear on 

behalf of the customers try to linger on the cases in interest of their clients, 

through the practice of asking the judge to adjourn the case. According to 

section 13(3) of the Recovery Ordinance, suits shall come up for regular 

hearing as expeditiously as possible except in extraordinary circumstances, 

and banking courts shall not allow adjournments for more than seven days 

only.  It is suggested here that a maximum of two or three adjournments 

should be allowed to the counsels of the defendants, as unreasonable 

requests for adjournments by the defendant is another cause of the excessive 

duration of banking litigations.  

                                                      
57According to the 2012 Annual Report published by the Law & Justice 

Commission Pakistan, 45021 cases were pending disposal in the Banking Court at 

Pakistan on 01.01.2012, 23952 cases were filed during the year 2012, 23694 cases 

were disposed of in the year 2012 and 45279 cases were pending adjudication on 

31.12.2012 in the Banking Courts. See Shabbir Akbar, Justice Delayed – Banks’ 

Recovery Cases in Pakistan, Linked in, 23 Sept 2015, https://www.linkedin.com/ 

pulse/justice-delayed-banks-recovery-cases-pakistan-shabbir-akbar.  
58S. 5(10) as amended by Recovery Amendment Act 2016, s. 3(b). 
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Another reason of delay was the lack of training of the judges of 

banking courts as usually Additional District and Sessions Judges/District or 

Sessions Judge were appointed by the Federal Government. They would 

typically have been handling cases of purely civil/criminal nature and 

usually have no exposure of corporate/banking law. As per the recent 

amendment in section 5(4) of the Recovery ordinance, now only persons who are 

either District Judges or qualified to be District Judges can be appointed as 

banking court judges,59 but again no reference was made to the kind of 

training they should have and therefore there are no guarantees that this 

change will ensure cases are heard by competent ears. The Recovery 

Ordinance contains provisions to ensure judges can appoint amicus curiae to 

assist them,60 and it is argued they should do so more often, as in doing so 

they could get around their lack of specific training in banking and finance. 

Another common technique used by the defendants to buy time is to 

file ancillary or interlocutory applications in the court, and the practice is so 

popular that thousands of ancillary applications are pending in the banking 

courts which have been filed just to prolong litigation in order to avoid the 

debts recovery. The Lahore High Court in 2015 confirmed that it is a settled 

position of law that defendants in banking courts cases cannot file any 

ancillary or interlocutory applications in the courts unless they are allowed 

to defend the suit.61 Therefore, the Courts could avoid undue delay by not 

allowing the customer to file any such motions while entertaining their 

application for leave to defend. 

The traditional reluctance of Courts in using their discretionary 

powers against defendants who, wilfully or neglectfully, misrepresent their 

position, has been recently taken up by the legislator. Two major 

amendments have been made in 2016 to the Recovery Ordinance: a new 

sub-section (5) has been inserted in section 10,62 which imposes heavy 

penalty against defendants’ misrepresentation unless they can prove it was 

done in good faith; and Article 20 has been modified to introduce a drastic 

harshening of the rules against wilful default, which has been turned into a 

non-bailable, non-compoundable and cognizable offence, with heavier 

punishments attached to it.63 This stricter regime may deter defendants from 

bringing frivolous litigation in Courts. 

                                                      
59Amendment introduced by the Recovery Amendment Act 2016, s. 3(a). 
60S. 5(8) and (9). 
612015 CLD 257. 
62Recovery Amendment Act 2016, s. 3(b). 
63Recovery Amendment Act 2016, s. 9. 
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Another very unfortunate aspect of the current banking recovery 

system is that there are many banking executions pending, where decrees 

were passed more than a decade ago.64  The new system may facilitate 

courts in taking-up and deciding expeditiously, all cases which have already 

reached execution stage.  

Under the Recovery Ordinance, stay orders on execution of court 

decrees shall not exceed six months and automatically lapse on expiry of 

that period.65 However, despite this explicit statutory provision, Banking 

Courts are reluctant to allow execution of the decree to proceed further after 

the said period and they seek clear orders of vacation of the stay from  

appellate courts, which, quite inexplicably, show similar restraint. The High 

Court usually prefers to wait until after the appellant’s counsel has been 

given a chance to argue their case.66 This creates a sense of unfairness 

towards the system, particularly when the stay on execution was granted to 

the appellant’s counsel in absence of the decree holder’s counsel and the 

appellate courts hesitate to decide applications of vacation of stay made by 

the aggrieved decree holder/respondent. Therefore, a strict implementation 

of the rules that limit the duration of stay is invoked, to avoid situations 

where appellants obtain stay on executions are eventually allowed to avoid 

justice.  

A list of defaulted customers, against whom decrees have already 

been passed, should be maintained by the SBP.  The data should be made 

accessible to financing institutions to decide on whether the individual 

applying for finance is worth loaning the money.  

The word ‘financial institutions’ as used in the Recovery Ordinance 

does not include Microfinance Banks as they are governed under their 

special law, the Microfinance Institutions Ordinance, 2001. Nevertheless, 

the said law does not provide any special procedure to Microfinance Banks 

for speedy recovery of their outstanding amounts and therefore these Banks 

have to approach ordinary civil courts in case if any of their customers 

commits default.67 It seems very unfair that Microfinance Institutions need 

                                                      
64Fida Hussnain, 10,000 Cases Pending With Banking Courts, The Nation, 8 Feb 

2016, https://nation.com.pk/08-Feb-2016/10-000-cases-pending-with-banking-cou 

rts. 
65S. 22(3), (7). 
66Observation based on the personal experience of the author, who is a practicing 

banking and finance lawyer in Lahore. Cf. LHC order regarding jurisdiction in loan 

default case set aside, Business Recorder, 29 August 2018,  https://fp.brecorder.com 

/2018/08/20180829402789/  
672018 CLD 116. 
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to go through a complex and slow procedure for recovery of their defaulted 

customers despite the fact that small amounts are involved, and loans are 

usually granted without taking any collateral or security. Moreover, micro-

financial institutions are also compelled to bear high litigation costs. 

Therefore, it is suggested that either the relevant statute for Microfinance 

Institutions be amended to incorporate any such provision for speedy 

recoveries from defaulted customers or alternatively, the Recovery 

Ordinance should be amended to cover Microfinance Institutions also. 

 

 

 

 

CONCLUDING REMARKS 

The Recovery Ordinance contains almost all necessary provisions to 

ensure a speedy and effective recovery of financial institutions finances. The 

Recovery Rules have been framed to ensure effectiveness of the special 

statute, and case law has further developed this area. Sometimes, it is argued 

from the customers’ perspective that the Recovery Ordinance is an obstacle 

in the right of free and fair trial as guaranteed under Article-10A of the 

Constitution of Pakistan, but this objection has also been considered and 

written off by the Superior Courts of Pakistan. Therefore, it can be said 

without hesitation, that the Recovery Ordinance is undoubtedly a beautifully 

articulate piece of legislation. However, the real problem lies in its 

implementation, together with the Recovery Rules and case laws according 

to their true spirit. It is firmly believed that if the suggested measures were 

adopted and implemented, they would prove very effective for the recovery 

of banking debts in a timely fashion. Customers would be deterred from 

defaulting and this in turn would increase the confidence of local and as well 

as foreign investors, which could have a very positive impact on the overall 

economic conditions of Pakistan. 
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